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appeal of the exclusion before an ALJ
would place program beneficiaries at
serious risk. The ALJ’s decision is to
be based on the preponderance of the
evidence.

(iii) In the interest of time, the ALJ
may issue an oral decision to be fol-
lowed by a written decision.

(iv) In those cases where the ALJ has
stayed an exclusion after a preliminary
hearing, a full hearing must be held
and a decision rendered by the ALJ
within 6 months. If, for any reason, the
request for a full hearing before the
ALJ is withdrawn or dismissed, the
practitioner or other person will be ex-
cluded effective 5 days after the notice
of the withdrawal or dismissal is re-
ceived in the OIG headquarters.

(4) The preliminary hearing decision
is not appealable or subject to further
administrative or judicial review.

(5) A practitioner or other person
found at the preliminary hearing not
to place program beneficiaries at seri-
ous risk, but later determined to have
been properly excluded from program
participation after a full hearing before
an ALJ, is not entitled to have the ex-
clusion stayed further during an appeal
to the DAB. Exclusions in such in-
stances will be effective 5 days after re-
ceipt of the ALJ decision in the OIG
headquarters.

(6)(i) After notice of a timely request
for a preliminary hearing, the OIG may
determine that the practitioner’s or
other person’s continued program par-
ticipation during the appeal before the
ALJ will not place program bene-
ficiaries at serious risk and waive the
preliminary hearing. Under these cir-
cumstances, the exclusion will be
stayed pending the decision of the ALJ
after a full hearing. the hearing must
be held, and a decision reached, within
6 months.

(ii) If the OIG decides to waive the
preliminary hearing, the request for
the preliminary hearing will be consid-
ered a request for a hearing before the
ALJ in accordance with paragraph (b)
of this section.

(b) Right to administrative review. (1) A
practitioner or other person dissatis-
fied with an OIG determination, or an
exclusion that results from a deter-
mination not being made within 120
days, is entitled to appeal such sanc-

tion in accordance with part 1005 of
this chapter.

(2) Due to the 120-day statutory re-
quirement specified in § 1004.100(e), the
following limitations apply—

(i) The period of time for submitting
additional information will not be ex-
tended.

(ii) Any material received by the OIG
after the 30-day period allowed will not
be considered by the ALJ or the DAB.

(3) The OIG’s determination con-
tinues in effect unless reversed by a
hearing.

(c) Rights to judicial review. Any prac-
titioner or other person dissatisfied
with a final decision of the Secretary
may file a civil action in accordance
with the provisions of section 205(g) of
the Act.
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§ 1005.1 Definitions.
Civil money penalty cases refer to all

proceedings arising under any of the
statutory bases for which the OIG has
been delegated authority to impose
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civil money penalties under Medicare
or the State health care programs.

DAB refers to the Departmental Ap-
peals Board or its delegatee.

Exclusion cases refer to all pro-
ceedings arising under any of the stat-
utory bases for which the OIG has been
delegated authority to impose exclu-
sions under Medicare or the State
health care programs.

§ 1005.2 Hearing before an administra-
tive law judge.

(a) A party sanctioned under any cri-
teria specified in parts 1001, 1003 and
1004 of this chapter may request a hear-
ing before an ALJ.

(b) In exclusion cases, the parties to
the proceeding will consist of the peti-
tioner and the IG. In civil money pen-
alty cases, the parties to the pro-
ceeding will consist of the respondent
and the IG.

(c) The request for a hearing will be
made in writing, signed by the peti-
tioner or respondent or by his or her
attorney. The request must be filed
within 60 days after the notice, pro-
vided in accordance with §§ 1001.2002,
1001.2003 or 1003.109, is received by the
petitioner or respondent. For purposes
of this section, the date of receipt of
the notice letter will be presumed to be
5 days after the date of such notice un-
less there is a reasonable showing to
the contrary.

(d) The request for a hearing will
contain a statement as to the specific
issues or findings of fact and conclu-
sions of law in the notice letter with
which the petitioner or respondent dis-
agrees, and the basis for his or her con-
tention that the specific issues or find-
ings and conclusions were incorrect.

(e) The ALJ will dismiss a hearing re-
quest where—

(1) The petitioner’s or the respond-
ent’s hearing request is not filed in a
timely manner;

(2) The petitioner or respondent with-
draws his or her request for a hearing;

(3) The petitioner or respondent
abandons his or her request for a hear-
ing; or

(4) The petitioner’s or respondent’s
hearing request fails to raise any issue
which may properly be addressed in a
hearing.

§ 1005.3 Rights of parties.
(a) Except as otherwise limited by

this part, all parties may—
(1) Be accompanied, represented and

advised by an attorney;
(2) Participate in any conference held

by the ALJ;
(3) Conduct discovery of documents

as permitted by this part;
(4) Agree to stipulations of fact or

law which will be made part of the
record;

(5) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine wit-
nesses;

(7) Present oral arguments at the
hearing as permitted by the ALJ; and

(8) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing.

(b) Fees for any services performed
on behalf of a party by an attorney are
not subject to the provisions of section
206 of title II of the Act, which author-
izes the Secretary to specify or limit
these fees.

§ 1005.4 Authority of the ALJ.
(a) The ALJ will conduct a fair and

impartial hearing, avoid delay, main-
tain order and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to—
(1) Set and change the date, time and

place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas requiring the at-
tendance of witnesses at hearings and
the production of documents at or in
relation to hearings;

(6) Rule on motions and other proce-
dural matters;

(7) Regulate the scope and timing of
documentary discovery as permitted by
this part;

(8) Regulate the course of the hearing
and the conduct of representatives,
parties, and witnesses;

(9) Examine witnesses;
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